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The Financial Conduct Authority (“FCA”) brought proceedings against Asset Land 
Investment plc along with its principal owner and director, Mr. Banner-Eve (the 
“Appellants”). The Appellants had been found to be operating an unauthorised real estate 
collective investment scheme (“CIS”). Operating a CIS is a regulated activity under the 
Financial Services and Markets Act 2000 (“FSMA”) and therefore a CIS operator is required 
to be authorised, and failure to do so is a criminal offence. The Appellants in this case, 
should have been authorised as AIFMs, as operators of the scheme.  

CIS 

S235 of FSMA describes a CIS as an arrangement with respect to property whereby 
individuals taking part in the arrangements can receive profits or income arising from the 
acquisition/holding/management/disposal of the property. To fall within this section, the 
participants (in the scheme) cannot have day-to-day control over the management of the 
property and the property must in fact be managed as a whole, by or on behalf of, the 
operator of the scheme. 

Under s19 of FSMA, it is a criminal offence to carry out a regulated activity, such as 
operating a CIS, without authorisation from the FCA. 

Facts 
- The Appellants had purchased land for the purpose of redevelopment.
- The Appellants divided the plots and sold them to individual investors under the

pretense that the Appellants would obtain planning permission of the sites and arrange
for the sale to a developer. The investors would, in return, realise huge profits.

- Once the investors had paid for their individual plots, they received contractual
documentation which contradictorily stated that the Appellants would not apply for
planning permission.

Decision 
At first instance, the high court held in favour of the FCA stating that in the circumstances 
this amounted to operating a collective investment scheme. The Court of Appeal upheld this 
decision and the Supreme Court unanimously dismissed the appeal by the Appellants. This 
decision is important as it reflects the purposive and literal stance the courts will take when 
interpreting s235 of FSMA. 

Reasoning 
The crux of the decision was centered on clarifying what “property”, “arrangements” and 
“control” meant in relation to this case, under s235 of FSMA.  

(1) The court held that the oral representations made by the Appellants to the investors
constituted the “arrangements”, even though the contractual documents stated
otherwise.

(2) The court held that the “property” was the site as a whole, and not the individual plots,
because the sale of the property as a whole would then lead to the profits being
dispersed to the investors.

(3) Therefore, despite the investors being the legal owners of their individual plots of
land, the scheme was arranged in such a way that investors could not have “control”
over the property as a whole, given the verbal intention of the Appellants was that
they would apply for planning permission and arrange for the sale of the plots.

This lack of overall control meant that the scheme fell within s235 in establishing a CIS. The 
FCA’s guidance on this illustrates the same point (PERG 11.2) which states that; “if the 
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substance is that each investor is getting rights under a scheme that provides for someone 
else to manage the property, the arrangements would be regarded as a CIS.”  
 

Take away points 
Firms must be very cautious when structuring their arrangements. As this case shows, the 
FCA will be looking into the substance of the arrangements i.e. not just what the legal 
documents purport to state, and subsequently the courts will in effect lift the veil on the 
documentation if in practice the situation is materially different. Furthermore, if firms are 
managing and promoting real estate funds structured as a CIS in the UK, they must ensure 
that they are authorised by the FCA. 
 
If you need advice relating to real estate funds, the activities which are regulated by the FCA, 
and what impact that could have on your firm, Cleveland & Co, your external in-house 
counsel, are here to help.    
 
 
 
 
 
 
 
 

 

 

 

 

 

 

 

 

 

DISCLAIMER 
No individual who is a member, partner, shareholder, director, employee or consultant of, in 
or to any constituent part of Cleveland & Co Associates Limited accepts or assumes 
responsibility, or has any liability, to any person in respect of this document. Copyright in the 
materials is owned by Cleveland & Co Associates Limited and the materials should not be 
copied or disclosed to any other person without the express authorisation of Cleveland & Co 
Associates Limited. This document is not intended to give legal advice and, accordingly, it 
should not be relied upon. It should not be regarded as a comprehensive statement of the 
law and practice in this area. Readers must take specific legal advice on any particular 
matter which concerns them. If you require any advice or information, please speak to your 
usual contact at Cleveland & Co Associates Limited.  
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WHY WE'RE DIFFERENT  
Cleveland & Co are specialists in financial services, investment management and 
commercial contracts and related courses. Our team's in-house experience means we 
understand client challenges and we work alongside you to create solutions. We can provide 
insight on real vs hypothetical risks and help your team evolve.  
 
WE OFFER 
Cleveland & Co offer you fixed fees and retainer structures that provide you with certainty of 
cost and we offer industry experience that cuts through common legal complexity. 
 
 
 
 
 
 
 
 
 
 
 
 
 
CONTACT 
 

EMMA CLEVELAND 
Managing Director!
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Cleveland & Co Associates Limited is incorporated in England and Wales, company No. 07871988 
18 Trafalgar Avenue, London SE15 6NR, VAT number 144 6988 70.  
Cleveland & Co Associates Limited is authorised and regulated by the Solicitors Regulation Authority 
(SRA) under no. 622069, as an alternative business structure, and as such all our solicitors are subject to 
the principles and code of conduct set out by the SRA. Please visit http://www.sra.org.uk/handbook/ for 
more information!




